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QUESTIONS PRESENTED 


(1) Whether police officers violate Rule 5(a) of the 
Federal Rules of Criminal Procedure when, after an arrest is made, 
presentment before a committing magistrate is delayed for the 
purpose of obtaining sadatdondd evidence of guilt. 

(2) Whether an identification which is made on the basis 


of an utterance required of an accused during a period of un- 


necessary delay in violation of Rule 5(a) of the Federal Rules of 


Criminal Procedure is admissible in evidence at trial when the only 
basis for the identification by the witness at trial is the extra- 


judicial statement. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered by the United 
States District Court for the District of Columbia upon Appellant's 


conviction by a jury of a violation of 22 D.C. Code Ann. §1801. 


The United States District Court for the District of 


Columbia had jurisdiction of the matter by virtue of 11 D.C. Code 
Ann. §§306, 521. The jurisdiction of this Court to hear this appeal 
is claimed on the basis of the Act of June 25, 1948, c.646, 62 Stat. 


929, 28 U.S.C. §1291. 


STATEMENT OF CASE 


Appellant, George E. Wise, was arrested on January 19, 
1966, for an alleged violation of 22 D.C. Code §1801 at premises 
1406 Massachusetts Avenue, S. E., Washington, D. C. He was 
indicted on March 14, 1966, on five counts involving incidents of 
housebreaking and larceny alleged to have occurred on November 28, 
1965, January 15, 1965, and January 19, 1966. Defendant was arraigned 
upon this indictment on March 15, 1965, and being represented by 
counsel, he entered a plea of "not guilty" to all counts. 

On April 25, 1966, Appellant was tried and convicted in 
the United States District Court for the District of Columbia on 
count five of the indictment. Counts one through four had been 
severed prior to trial. On May 20, 1966, Appellant was sentenced 
to a term of imprisonment of from three to nine years. On June 2, 
1966, Appellant filed a motion for leave to appeal without anes 
payment of costs. This motion was granted by the District Court on 
June 13, 1966. On July 18 and October 27, 1966, the undersigned 
were appointed by this Court to represent Appellant on appeal. 

At the trial in the District Court, at which Appellant 
was represented by counsel appointed by the Court, five witnesses 
testified for the United States. No witnesses were called by Appel- 
lant, nor did he testify in his own behalf. At the trial, the first 


Government witness, Mrs. Thelma Fauntroy, testified that she was the 


owner of premises 1406 Massachusetts Avenue, S. E., and at this time, 


a Mr. and Mrs. Ross and their family were living in her home. When 
she arrived home at 11:30 p.m., on January 19, 1966, she found that 
certain articles she had left in her bedroom were disturbed (Tr. 14- 
19). When Mr. Ross, his wife and their baby returned home to 1406 
Massachusetts Avenue, S. E., at about 8:00 p.m. on that evening 

(Tr. 20, 47), they noticed that there was someone in their house 


(Tr. 20-21, 47-48). Soon after entering the premises, Mrs. Ross went 


to the telephone to call the police (Tr. 21). While she was so 


occupied, an individual came down the stairs and told Mr. Ross that 
if he would open the door, no harm would come to them (Tr. 22, 49). 
As Mr. Ross was opening the door, Mrs. Ross cried, "get him." 
(Tr. 23, 49). As Mr. Ross lunged for him, the intruder ran out into 
the street (Tr. 49). Mr. Ross then chased the intruder out of the 
house, across Massachusetts and Independence Avenues and up 15th 
Street. As he went outside the house, Mr. Ross was able to see the 
intruder's face (Tr. 36-37). Mr. Ross testified that at no time 
did he lose sight of the intruder (Tr. 29, 43). 

Meanwhile, Mrs. Ross had called the police (Tr. 56). When 
they arrived, the officers met Mrs. Ross at the front door of 1406 
Massachusetts Avenue, S. E., and she informed them that her husband 
had just chased an intruder down the street (Tr. 56-57, 64). When 
Mr. Ross caught up with the intruder and as he was approaching him, 
the police arrived (Tr. 28-29). At this time, Mr. Ross identified 
Appellant to the police as the man he had been chasing (Tr. 58). 
When the police approached, Appellant was perspiring (Tr. 58). 

Immediately after he was identified, Appellant was arrested 


and put into the police scout car (Tr. 58). He did not want to get 


in, and Mr. Ross got into the back seat with him (Tr. 28, 33, 58, 
60). Thereupon, Appellant was brought to 1406 Massachusetts Avenue, 
S. E. (Tr. 28, 58, 61). The scene of the arrest was about two 
blocks from the Ross home (Tr. 38), and the trip took approximately 
three to four minutes (Tr. 28). 

When he arrived at 1406 Massachusetts Avenue, S. E., in 
the company of Mr. Ross and two uniformed policemen, Appellant was 
placed in the custody of Detective Edgar Seibert. Detective Seibert 
testified that at this time, he informed Appellant that he was charged 
with housebreaking and that he advised Appellant that he would have 
an opportunity for counsel when he came to triai and that aay state- 
ments he made could be used against him in,court (Tr. 65). Although 
Appellant indicated a desire to leave, he was not allowed to do so 
(Tr. 70-71); and although he denied that he was the intruder (Tr. 30), 
Appellant was asked by Detective Seibert to utter certain words, to 
wit: "I£ you let me out there will be no harm come to you," in order 
for Mrs. Ross to identify him (Tr. 51, 66, 72-73). Mrs. Ross could 
identify the Appellant as the intruder only by the sound of his 
voice uttering these words (Tr. 51, 54, 55, 66). 

Counsel argued at the trial that Mrs. Ross's identification 
of Appellant as a result of the statements he made when under arrest 
was inadmissible because violative of Appellant's constitutional 


rights. While recognizing that Appellant was under arrest at the 


time, the Court held the statements admissible because Appellant had 


been advised of his rights and because the statements had not been 


coerced (Tr. 76). 


STATUTES INVOLVED 


Federal Rules oz C 


An officer making an arrest . . . without 
a warrant’ shall take the arrested person without 
unnecessary delay before the nearest available 
commissioner or before any other nearby officer 
empowered to commit persons charged with offenses 
gainst the laws of the United States... 


STATEMENT OF POINTS 


Appellant desires the Court to read the following pages 


of the reporter's transcript: 28-29, 30, 33, 38, 51, 54-61, 64-66, 


70-73, 76. 

Appellant was prejudiced by the admission into evidence 
of an extra-judicial sdentitieshien which was based solely upon a 
statement made by him during a period of unnecessary delay between 


his arrest and his presentation before a committing magistrate. 


SUMMARY OF ARGUMENT 


Azter he was positively identified by Mr. Ross as the 
person who had been in his home, Appellaat was arrested. Instead 


of taking him before a committing magistrate as quickly as possible, 


the police took Appellant to the scene of the crime. After his 


arrival, the police officers caused Appellant to utter certain words, 
on the basis of which he was identified by Mrs. Ross. 

There was no proper police purpose for taking Appellant 
to the scene of the crime. The only purpose, therefore, was to 
obtain additional evidence against Appellant. By virtue of this 
detour from prescribed procedures, the police obtained an identifi- 
cation of Appellant which they would not otherwise have obtained. 
The delay caused by this activity was "unnecessary delay" and, 
accordingly, the evidence resulting directly therefrom was not 


admissible against Appellant. 


ARGUMENT 


I. Appellant was unnecessarily detained in violation 

of Rule 5(a) of the Federal Rules of Criminal 
Procedure. 

Rule 5(a) of the Federal Rules of Criminal Procedure 
provides, in pertinent part, that an officer making an arrest without 
a warrant 

shall take the arrested person without unnecessary 

delay before the nearest available commissioner or 

before any other nearby officer empowered to commit 

persons charged with offenses against the laws of 

the United States. 

In the District of Columbia, a committing officer is available 
twenty-four hours a day, seven days a week. See Mitchell v. United 
States, 114 U.S. App. D.C. 353, 316 F.2d 354 (1963). The question of 


"unnecessary delay" does not depend solely upon the amount of time 


which has passed, Muschette v. United States, 116 U.S. App. D.C. 


239, 322 F.2d 988 (1963), rev'd and remanded on other grounds, 378 
U.S. 569 (1964). The Supreme Court has stated in Mallory v. United 


States, 354 U.S. 449, 453 (1957), 


Provisions related to Rule 5(a) contemplate a 
procedure that allows arresting officers little 
more leeway than the interval between arrest and 
the ordinary administrative steps required to bring 
a suspect before the nearest available magistrate. 


In Heidman v. United States, 104 U.S. App. D.C. 128, 259 F.2d 943 


(1958), cert. denied, 359 U.S. 959 (1959), the court indicated that 
after a suspect has been arrested on probable cause, he can be asked 


what he knows about the crime. If he denies any knowledge, the 


officer may confront him with the evidence against him and ask if he 
wishes to comment upon this evidence. If the suspect continues to 
deny any knowledge of the crime, the police may conclude the interview 
"by saying, in effect, 'Do you have anything further to tell us, or 

do you just want to let it stand the way it is?’ Id. at 131, 259 
F.2d at 946. It is clear that after an arrest, the police may check 
into the veracity of an accused's story, Mallory v. United States, 

354 U.S. 449, 455 (1957), and this procedure will allow an accused to 
explain what might otherwise appear to be a prima facie case against 
him, Heidman v. United States, supra at 131, 259 F.2d at 946. 

Under the Federal Rules of Criminal Procedure, a committing 
magistrate will advise an accused of his rights and appoint counsel 
if the accused desires. He will also determine if there is probable 
cause to believe that an offense has been committed and that the 
accused committed it and will consider the question of release 
pending further action. See Fed. R. Crim. P. 5(b), (c). These pro- 
cedures are designed to safeguard an accused's constitutional rights 
to the assistance of counsel and to reasonable bail, both of which 


are inconsistent with police detention, while implementing his privilege 


against self-incrimination. See Hogan & Snee, the McNabb-Mallory Rule, 


47 Geo. L. J. 1, 22-27 (1958). 

The magistrate'’s determination of whether there exists 
probable cause for holding the accused constitutes an important safe- 
guard against arrests upon suspicion, by providing an impartial 
examination of the legality of the arrest. See Id. at 22-23. Our 
system of criminal justice is an accusational rather than an inquisi- 


tional one and, accordingly, an arrest is ordinarily the culmination 


and not the beginning of police investigation. See Greenwell v. 
United States, 119 U.S. App. D.C. 43, 47, 336 F.2d 962, 966 (1964); 
Hogan & Snee, supra at 25-26. Its purpose is not to isolate a suspect 
for questioning but to make certain that he will appear for trial. 
Paulsen, The Fourteenth Amendment and the Third Degree, 6 Stan. L. 
Rev. 411 (1954). Because the arrest must be based upon probable cause, 
U.S. Const. Amend IV; Fed. R. Crim. P. 4(a), only the facts known to 
the police when the arrest is made are pertinent to the magistrate's 
examination. Thus, if the arrest is valid, all the information neces- 
sary for the purpose of the preliminary hearing has been obtained by 
the time the arrest is made. If the arrest is invalid, the police may 
not seek additional evidence to justify their action because any such 
evidence will not make proper that which was illegal because the 
crucial point is the moment of arrest. 

Furthermore, it is well settled that an arrest, even on 
probable cause, is not a proper vehicle for an investigation of crime. 
See Hogan & Snee, supra, at 23-24. As the Court held in Greenies Vv. 
United States, supra at 47, 336 F.2d at 966, "Once the police delay 
presentment for the production of evidence, the detention becomes 
illegal . . ." Accord, Ricks.v. United States, 118 U.S. App. D.C. 
216, 334 F.2d 964 (1964). An arrested person must ordinarily be 
brought before a magistrate "as quickly as possible," Mallory v. 
United States, supra, and it is clear that under the decisions of the 
Supreme Court and this Court, this admonition, and the rights it is 
intended to preserve, are not to be subordinated to a police search 
for evidence of guilt. 


It is obvious that in the instant case, the police officers 


did not observe the requirements of Rule 5(a). When Appellant was 


apprehended on the street, he was positively identified by Mr. Ross 

as the man he had been chasing. Coupled with the information they 

had previously received from Mrs. Ross, the officers then had sufficient 
basis for arresting Appellant. When Appellant was placed in the police 
car, against his will, an arrest occurred. See Seals v. United States, 
117 U.S. App. D.C. 79, 81, 325 F.2d 1006, 1008 (1963). Because the 
Appellant did not volunteer an explanation or story which might lead 

to no charge being made, the next step in the prescribed procedure was 
to take Appellant before a committing magistrate. Heidman v. United 
States, supra. However, this was not what transpired; Appellant was 
taken to the scene of the crime. This was done for the sole purpose 

of obtaining additional evidence to be used against him. Indeed, 
Detective Seibert testified that Appellant was asked to repeat the 
words uttered by the intruder so that Mrs. Ross might attempt to 
identify him. Certainly, the police would not have released Appellant 
if Mrs. Ross had not been able to identify him. Consequently, the 

delay occasioned by bringing Appellant to the Ross home was "unnecessary" 
within the purview of Rule 5(a). Accord, Alston v. United States, 


121 U.S. App. D.C. 66, 348 F.2d 72 (1965). 


II. The extra-judicial identification of Appellant's 
voice constitutes evidence obtained during an 
illegal detention. 


Under the McNabb-Upshaw-Mallory doctrine, any evidence 
obtained from an accused during a period of unnecessary delay between 
arrest and presentation before a committing magistrate may not be used 
against him. McNabb v. United States, 318 U.S. 332 (1943); Upshaw v. 


United States, 335 U.S. 410 (1948); Mallory v. United States, supra. 


Most of the cases in which this exclusionary rule has been invoked 

have involved confessions. See, e.g., Williams v. United States, 113 
U.S. App. D.C. 7, 303 F.2d 772 (1962). However, it is clear that 

other evidentiary material is also encompassed by the rule. See Naples 
v. United States, 113 U.S. App. D.C. 281, 307 F.2d 618 (1962) (re- 
enactment); Watson v. United States, 101 U.S. App. D.C. 350, 249 F.2d 

106 (1957) (tangible evidence); United States v. Smith, 31 F.R.D. 553 
(D.D.C. 1962) (fingerprints). In Bynum v. United States, 104 U.S. App. 
D.C. 368, 262 F.2d 465 (1959), this Court held that fingerprints, 
articles, and statements "all have the decisive common characteristic 

of being something of evidentiary value which the public authorities 

have caused an arrested person to yield to them during illegal detention." 
Id. at 370, 262 F.2d at 467 (1959). Because Bynum was illegally arrested, 
thus rendering his detention illegal, everything of evidential value 
which was obtained from him during this detention was inadmissible at 

his trial. As the Court indicated, "If one such product of illegal 
detention is proscribed, by the same token, all should be proscribed." 
Ibid. Furthermore, it is of little significance that the police have 
advised the accused of his rights; he is entitled to receive this 


admonition from the committing magistrate. Alston v. United States, 


supra at 67, 348 F.2d at 73. As noted by the Supreme Court in Miranda 


‘vy. United States, 86 S.Ct. 1602, 1625 (1966), 


Our aim is to assure that the individual's right 
to choose between silence and speech remains un- 
fettered throughout the interrogation process. A 
once-stated warning, delivered by those who will 
conduct the interrogation, cannot itself suffice 
to that end among those who must require knowledge 
of their rights. A mere warning given by the 
interrogators is not alone sufficient to accom— 
plish that end. 


The statement uttered by Appellant after he had been taken 
to the scene of the crime was very definitely evidentiary material. 

It was tantamount to an admission by Appellant that he was the intruder 
because Mrs. Ross could identify him as such only because of it. The 
statement and its significance were the subject of testimony by 

Mrs. Ross. If Appellant had not been required to make this statement, 
Mrs. Ross could not have testified that Appellant was the intruder. 

It was, in short, an inculpatory statement which Appellant was not 
required by law to make, and it was obtained from him through police 
interrogation at a time of illegal detention. 

These facts clearly distinguish this case from cases holding 
that post-arrest identificatiom made before presentation to a committing 
magistrate are not excluded under the McNabb-Upshaw-Mallory rule. In 
Kennedy v. United States, 122 U.S. App. D.C. 291, 353 F.2d 462 (1965), 
the police officers had received a radio report of robbery. Arriving 
at the scene, they saw two men holding appellant. These men told the 
police that they had heard screams and saw appellant run out of the 
building. The police went inside and saw two women chained to a stair 


rail. They then brought appellant inside where he was identified by the 


women as the intruder. This procedure was held to be permissible as a 


proper step to minimize the incidence of erroneous detentions. The 
case is distinguishable on at least two grounds: (1) The identification 
in Kennedy was on the basis of a view, which could have taken place at 
any time, and which would occur even if appellant was represented by 
counsel, In the instant case, Mrs. Ross's identification might have 
been completely avoided because Appellant could have continuously 


refrained from making any utterance. (2) There was no question of. 


exoneration involved herein. Appellant had already been positively 
identified by one victim; and as indicated, it would strain credulity 
to believe that the police would have released Appellant if urs. Ross 
had been unable to identify him on the basis of the repeated statement. 
Similarly, in Payne v. United States, 111 U.S. App. D.C. 94, 
294 F.2d 723 (1961), appellant was identified in a line-up during a 
period of unreasonable delay. No mention was made of the prior identi- 
fication at the trial, but the complaining witness identified appellant 
as he sat in the courtroom. On appeal, this identification was held to 
be proper. Again, this case is distinguishable in that the witness 
would have been able to identify appellant even if he had not appeared 
in the line-up. As indicated, however, Mrs. Ross would not have been 


able to identify Appellant except for the statement he was required to 


make during his illegal detention. While the courtroom identification 


was not produced by the delay in Payne, such is certainly not the case 
herein. For similar reasons, Smith v. United States, 117 U.S. App. 
D.C. 1, 324 F.2d 879 (1963), is inapplicable. Therein, the name of a 
potential witness was obtained from the accused during a period of 
unnecessary delay. The Court held that the introduction of that wit- 
ness's testimony was proper on the grounds, inter alia, that this 
disclosure was of no evidential significance per se. In so holding, 
the Court pointed out that no confessions or utterances were used 
against the accused. Obviously, the utterance made by Appellant herein 
was of considerable evidential significance. If this utterance had 
not been required, Mrs. Ross could not have identified Appellant even 


if she had seen him in the courtroom. 


CONCLUSION 
On the basis of the foregoing, it is clear that the judgment 
of conviction entered by the District Court must be reversed and that 
the case must be remanded for a new trial at which the identification 


by Mrs. Ross will be excluded. 


Respectfully submitted, 


een enw ca ere 


Charles J. McK 


Bernard J. Long, Jf. 


Counsel for Appellant 
(By Appointment of this Court) 


I hereby certify that a copy of the foregoing Brief was 


served personally at the office of David Bress, United States Attorney 


for the District of Columbia, this lst day of December, 1966. 


Bernard J. L 


Of Counsel: 
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he must be effectively advised of that right when the police officers 
seek his cooperation in obtaining evidence against him. 

(2) Whether a voice identification made on the basis of 


an utterance elicited from the accused by police officers in violation 


of his right to the assistance of counsel is admissible in evidence 


against the accused at his trial. 
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Statement of Points 
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Argument 


The failure to advise Appellant, after his 
arrest and while he was in the custody of police 
officers, of his right to the assistance of 
counsel, prior to an attempt to obtain incrim- 
inating evidence through his active cooperation, 
renders any evidence so obtained inadmissible. . . 6 


VII. Conclusion. . 
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JURISDICTIONAL STATEMENT 


The Court is respectfully referred to page one of the 


Brief for Appellant. 


STATEMENT OF CASE 


The Court is respectfully referred to pages two through 


four of the Brief for Appellant, 


STATUTES INVOLVED 


U. S. Const., Amend. VI 


In all criminal prosecutions, the accused shall 
enjoy the right . . . to have the Assistance of Counsel 
for his defense. 


STATEMENT OF POINTS 


Appellant desires the Court to read the following pages 
of the reporter's transcript: 28-33, 49-52, 54-55, 56-58, 60-62, 
65-66, 76. 

Appellant was prejudiced by the admission into evidence of 


an extra-judicial voice identification which was based upon an utter= 


ance elicited from him by police officers who did not advise him of 


his right to consult with counsel before agreeing to cooperate with 


them. 


SUMMARY OF ARGUMENT 


After he was arrested and taken into police custody, Appellant 
was required to utter certain words, on the basis of which he was 
identified. Appellant was not advised that he could consult with 
counsel before he uttered the statement in question. Accordingly, the 


evidence which was so obtained through the cooperation of Appellant was 


inadmissible against him as it was obtained in violation of his right 


to counsel. 


The failure to advise Appellant, after his arrest and while 
he was in the custody of police officers, of his right to the Assistance 
of Counsel, prior to an attempt to elicit incriminating evidence through 
his active cooperation, renders any evidence so obtained inadmissible. 

"In all criminal prosecutions, the accused shall enjoy the 
right . . . to have the Assistance of Counsel for his defense." U.S. 
Const. amend. VI. This right applies not only to the trial, but to 
every stage of the proceedings against the accused. Powell v. Alabama, 
287 U.S. 45, 69 (1932). The right is available to a defendant at every 
critical stage of the prosecution against him. Hamilton v. Alabama, 

368 U.S. 52 (1961). If at a particular stage a defendant could prejudice 
his case because of the absence of counsel, this is a critical stage 

and his right to have the advice of counsel then accrues. See White v. 
Maryland, 373 U.S. 59 (1963). 

It appears to be beyond dispute that "a person accused of 
crime needs a lawyer right after arrest probably more than at any other 
time." 2 Chafee, Documents on Fundamental Human Rights 541 (1952). See 
Watts v. Indiana, 338 U.S. 49, 59 (1949) (Jackson, J. concurring); 


Lee v. United States, 322 F.2d 770 (Sth Cir. 1963) (dictum). The 


Supreme Court officially recognized this fact in Escobedo v. Illinois, 


378 U.S. 478 (1964). Upon the facts in Escobedo, the Court held that 


when the investigation has begun to focus upon a particular suspect who 
has been taken into police custody and the police intend to carry out 

a process of interrogation that lends itself to eliciting incriminating 
statements, they must honor his request to consult with a lawyer and must 


effectively advise him of his absolute right to remain silent, 


eae ee 


The implications of Escobedo, however, extend beyond the 
particular facts upon which it was based. Initially, it is clear that 
the Court considered post-arrest police interrogation to be a "critical 
stage" of the proceedings against an accused, at which the right to 
counsel attaches. Id. at 495 (White, J. dissenting). Accord, Crooker v. 
California, 357 U.S. 433, 448 (1958) (Douglas, J. dissenting). Further- 
more, it would be naive to think that this right depends upon whether the 
accused has retained a lawyer or has made an affirmative request to con- 
sult with a lawyer. Escobedo v. Illinois, supra at 495 (White, J. dis- 
senting). As the Court said in Carney v. Cochran, 369 U.S. 506, 513 
(1962), "Where the assistance of counsel is a constitutional requisite, 
the right to be furnished counsel does not depend on a request." Accord, 
Lee v. United States, supra at 777. The meaning of this language is made 
all the more clear by an analysis of McLeod v. Ohio, 381 U.S. 356 (1965). 
Defendant was indicted for first degree murder. Before he procured or 
was assigned counsel, he voluntarily confessed while he was helping the 
police find the weapon used. No request for counsel was made. At his 
trial, the confession was introduced. The Ohio Supreme Court dismissed 
the appeal. McLeod v. State, 173 Ohio St. 520, 84 N.E.2d 101 (1962). 


The Supreme Court remanded in a memorandum opinion citing Massiah v. 


United States, 377 U.S. 201 (1964). McLeod v. Ohio, 378 U.S. 582 (1964). 


On remand, the Ohio Court affirmed the conviction, distinguishing 
Escobedo and Massiah' on the grounds that defendant was not represented 
by counsel; that no request for counsel was made; that there had been 
no arraignment, as in the Massiah case; and, finally, that the con- 
fessions in Massiah and Escobedo were obtained by trickery and active 


interrogation. McLeod v. State, 1 Ohio St.2d 60, 203 N.E.2d 349 (1964). 


However, the Supreme Court reversed, again citing Massiah and again in 
a memorandum opinion. 

In order to waive his right to counsel, an accused must 
knowingly, intelligently and affirmatively acquiesce in proceeding 
without counsel. See Johnson v. Zerbst, 304 U.S. 458 (1938). Such a 
waiver will not be presumed from a silent record and will be found only 


where an accused is advised of his right and consents to proceed without 


counsel. See, e.g., United States ex rel. Brown v. Fay, 242 F.: Supp. 


273 (S.D.N.¥. 1965); United States ex rel. Rivers v. Myers, 240: F. Supp. 


39, 43 (E.D.Pa. 1965). Thus, the fact that an accused is not adequately 


advised of his rights and thus does not request counsel not only demon- 
strates that he did not waive his right, but also that his right has 
been violated. See People v. Dorado, 40 Cal. Rptr. 264, 394 P.2d 952 
(1964), cert. denied, 381 U.S. 937 (1965). 

It is clear that, under Escobedo, Appellant's right to counsel 
had attached when he was requested to repeat the words which enabled 
Mrs. Ross to identify him. The investigation had certainly focused upon 
him, and he was in police custody. Although the record does not show, 
as in Escobedo, that an attempt was made to elicit a confession, it is 
clear that incriminating evidence was sought through the cooperation of 
Appellant. Finally, the warning given to Appellant was insufficient. 

He was not advised that he need not cooperate, nor was he advised that 
he had a right to consult with counsel, appointed by the Court, before 
cooperating. 

The record reflects that Appellant was merely advised that 
statement he made then, or later, could be used against him in Court 
that he, “would have an opportunity at the time for counsel, that he 


be presented in Court before a judge at a hearing." (Tr. 65) There i 
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absolutely no indication that Appellant was advised that he had a present 
right to consult with a lawyer and that, if he could not afford to retain 
a lawyer, one would be appointed for him. 

It appears to be generally accepted that a statement made by 
an accused for purposes of an identification of his voice does not come 
within the scope of the Fifth Amendment privilege. State v. King, 44 
N.J. 336, 209 A.2d 110 (1965); Schmerber v. California, 86 Sup. Ct. 

1826, 1832 (1966)(dictum). See generally, 8 Wigmore, Evidence § 2250 
(McNaughton rev. 1961); Weintreub, Voice Identification, Writing 
Exemplars and the Privilege Against Self Incrimination, 10 Vand. L. Rev. 
485, 486-90 (1957). However, it is equally as clear that the Sixth 
Amendment right to counsel does not exist merely as an implementation 
of the Fifth Amendment privilege. See Gideon v. Wainwright, 372 U.S. 
335 (1963). The significance of Escobedo and Massiah was the adoption 
of an exclusionary rule. Because it can be readily assumed that the 
presence of counsel would have prevented the identification complained 
of, Appellant was prejudiced by the denial of his right to the assist- 
ance of counsel. Accordingly, the evidence obtained as a result of this 
denial is inadmissible. 

Schmerber v. California, supra, is not decisive of the question 
before this Court. In Schmerber, the defendant had apparently consulted 
with his attorney, who had advised him not to submit to a blood test. 
However, there was nothing counsel could have done to prevent the taking 


of defendant's blood, aside from an exercise of force. Similarly, in 


Kennedy v. United States, 122 U.S. App. D.C. 291, 353 F.2d 462 (1965), 


counsel could not have prevented the sight identification complained of. 
Herein, however, counsel could merely have instructed Appellant to stand 


mute and, in such event, there would have been no identification. 


Analagous to the instant case is Wade v. United States, 358 F.2d 557 
(Sth Cir. 1966). In Wade, appellant was arrested on an indictment for 
bank robbery. While he was in jail, counsel was appointed for him. 
Subsequently, and in the absence of counsel, he was placed in a line-up, 
at which he was required to repeat words similar to those uttered by 
robber. The Court held that, under Escobedo and Massiah, this was a 


violation of the appellant's right to counsel and that testimony which 


might have been colored thereby should have been stricken. But see 


Gilbert v. United States, 35 L.W. 2171 (9th Cir. Sept. 16, 1966). In 
the last analysis, and as this Court noted in Greenwell v. United 
States, 119 U. S. App. D. C. 43, 336 F.2d 962 (1964) , Escobedo and 
Massiah stand for the proposition that: 

"Interviews by Government agents with accused 

persons in the absence of counsel may be employed 

to develop investigative leads as to others, but 

not to produce evidence for the trial of the 

accused." 119 U.S. App. D.C. 47, 336 F.2d 966. 

Conclusion 

On the basis of the foregoing, it is submitted that the District 
Court erred in admitting into evidence the voice identification made of 
Appellant by Mrs. Ross. Accordingly, the Judgment of the District Court 


must be reversed, and that Court should be instructed that upon re-trial, 


this identification must be excluded. 


Respgctfully submitted, 


Charles J. Mc 


Bernard J. Lo 


Attorneys for Appellant 
(By Appointment of this Court) 


I hereby certify that a copy of the foregoing Supplemental 


Brief was served personally at the office of David Bress, United States 


Attorney for the District of Columbia, this 2lst day of December, 1966. 


BRIEF FOR APPELLEE 


Runited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


GEORGE E. WISE, APPELLANT 


Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 


for the Dic-rst ot Columbia Circuit 


= D, G. BREss, 
FILED JAN 16 1967 OMT ed States. Attorney. 


FRANE Q. leap 
acleouGAROL GARFIEL, 
lis Assistant United States Attorneys. 


Cr. No. 271-66 


QUESTION PRESENTED 


In the opinion of the appellee, the following question 
is presented: 


Was plain error affecting appellant’s substantial rights 
committed when there was received in evidence, without 
objection, testimony that one of two eyewitnesses to the 
housebreaking had identified appellant by his voice shortly 
after his arrest when, at the request of the witness and 
the police, appellant repeated certain words spoken by 
the intruder? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,259 


GEORGE E. WISE, APPELLANT 
UV. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed March 14, 1966, appellant George 
E. Wise was charged with three counts of housebreaking 
(22 D.C. Code § 1801) and two counts of grand larceny 
(22 D.C. Code § 2201). His motion for separate trials 
on each housebreaking and related larceny was granted 
with the Government’s consent on April 21, 1966 (Tr. 
3-4). That day trial began on the fifth count of the in- 
dictment, charging housebreaking, before Judge Howard 
F. Corcoran and a jury. After two days of trial, a guilty 


(1) 
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verdict was returned. Appellant was sentenced to impris- 
onment for from three to nine years and has appealed.’ 

On January 19, 1966, Mr. and Mrs. John Ross and 
their children lived with Mrs. Ross’ mother, Mrs. Thelma 
E. Fauntroy, in the latter’s house at 1406 Massachusetts 
Avenue, S.E., in the District of Columbia (Tr. 15, 17- 
18, 20, 46-47). The Rosses were out that evening. When 
they returned home at about 8 p.m., they found the front 
door ajar and blocked from the inside by a hassock 
usually kept in the living room. (Tr. 20-21, 47-48.) Their 
suspicion that something was amiss was confirmed when 
they heard someone walking around on the second floor 
(Tr. 21, 48). Mrs. Ross went into the dining room to 
call the police (Tr. 21), while conversing with her hus- 
band as if unaware that any thing was wrong (Tr. 21). 
Suddenly, a man wearing a light jacket (Tr. 42, 43, 48) 
appeared momentarily on the stairs, disappeared (Tr. 
21-22), and returned shortly thereafter with his face 
shielded by a blue shirt that belonged to Mrs. Ross’ son 
(Tr. 22, 25, 48-49). The intruder told Mr. Ross that 
no harm would come to them if he would open the door 
and let him out (Tr. 22, 49). Mr. Ross agreed to this 
proposal (Tr. 22-23). As the housebreaker started down 
the stairs, Mrs. Ross called to her husband to “get him”. 
The intruder burst out of the door, followed closely by 
Mr. Ross. At the street, the former paused under a street 
light, threw down the shirt, and looked around. Mr. Ross 
was able to see him clearly, and positively identified ap- 
pellant as this man. (Tr. 22, 23, 24, 25, 36-37, 49.) 
After a short chase, during which Mr. Ross did not lose 
sight of his quarry, appellant came to a halt in front of 
a house in the 1500 block of Massachusetts Avenue (Tr. 
28, 37-41, 43). Mr. Ross approached appellant and ob- 
served him slightly out of breath and perspiring (Tr. 
23, 26). After a few words were exchanged the police 
arrived and took appellant into custody (Tr. 23-24, 57). 


1On April 29, 1966, the Government’s motion to dismiss the re- 
maining counts of the indictment was granted, thus mooting appel- 
lant’s pending motion to suppress certain evidence. See Tr. 4. 
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At the instance of the prosecutor, a hearing was held 
outside the presence of the jury to determine the admissi- 
bility of a statement made by appellant shortly after his 
arrest and when he had been brought back to the Rosses’ 
home (Tr. 27-31). Mr. Ross testified that appellant was 
reluctant to enter the police car and that he (Mr. Ross) 
sat in the rear seat of the car with appellant during 
the brief ride back to the Ross house (Tr. 28). There 
appellant was brought into the living room of the house 
and Mr. Ross again identified him as the man he had 
chased (Tr. 30). When appellant denied that he had 
been the intruder, Mr. Ross retorted, “You just told me 
if I let you out of here, there wouldn’t be any harm 
come to us.” Then, according to Mr. Ross, appellant re- 
plied, “If I was the one that was in the house, I wouldn’t 
have harmed you anyway”. (Tr. 30-31.) 

After hearing this testimony, appellant’s attorney 
stated, 


Your Honor, I am not going to object to it being 
admitted in evidence if the U.S. Attorney is going 
to present it (Tr. 31). 


Accordingly, the jury learned that appellant had been 
brought from the scene of his arrest to the Ross house, 
had denied being inside that house before, and had told 
Mr. Ross “If I was the one in here, I wouldn’t have done 
any harm to you anyway” (Tr. 32, 33). 

Mrs. Ross described the intruder as of medium height 
and stocky build, wearing a light jacket and dark pants. 
Although she had not been able to see his face, she testi- 
fied, without objection, that when appellant was brought 
back to the house the police, at her request, had asked 
him to repeat the words, “If you let me out, there will 
be no harm come to you”, and that she had identified 
him as the intruder by the sound of his voice. (Tr. 48- 
51, 55, 66.) Before he was asked to repeat these words, 
appellant was advised that he was under arrest for 
housebreaking, a felony, that any statements he made 
could be used against him then or later in court, and 
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that he would have an opportunity for counsel when 
taken to court (Tr. 65, 71). 

When Mrs. Fauntroy returned on the night of the 
housebreaking, she found a camera, a portable radio, and 
a sweater removed from where she had kept them and 
placed instead on her bed. A small red change purse 
was missing. Moreover, the clothes in her closet were 
separated and the trap door to an artificial attic was 
ajar (Tr. 15-19, 50-51.) In addition, Mr. and Mrs. Ross 
found that two leather coats and some new trousers had 
been removed to a chair near the front door (Tr. 26-27, 
50). 

During cross-examination, appellant’s counsel brought 
out that when first taken into the Ross house after his 
arrest appellant was standing and seeming to be eyeing 
the door, that because of this Detective Seibert asked him 
to sit down on the couch, and that at some later time 
appellant jumped up and Mr. Ross placed one hand on 
appellant’s shoulder and pushed him back onto the couch 
(Tr. 38, 70-71). 

At the conclusion of the Government’s case, appellant 
moved 


that any identification of Mr. Wise as a result of 
the verbal statements he made when he was in the 
position of threat of incarceration and arrest and the 
force used by Mr. Ross are inadmissible and in vio- 
lation of his constitutional rights (Tr. 76). 


This motion was denied, Judge Corcoran specifically 
stating that 


I think the record is rather clear he was advised of 
his constitutional rights and the detective’s testimony 
seemed to be rather explicit as to how far he went 
to advise him of his constitutional rights. 

I can’t lend any weight to the idea that Mr. Ross 
used force. He was under arrest and tried to 
escape. (Tr. 76.) 


Appellant sought to establish his defense of mistaken 
identity by the testimony of Mr. Ross and two police 
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officers that when arrested he was perspiring (Tr. 26, 
58, 69-70), that he told the officers that he had a tem- 
perature of 103 (Tr. 58, 69-70), and by records of the 
Northeast Industrial Clinic that on the day before the 
incident he had suffered from an upper respiratory infec- 
tion and that his temperature was 101 degrees (Tr. 81- 
82, 84). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1801, 
provides: 

Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, . .. whether at the time occupied or 
not, .. . With intent... to commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 


Rule 5(a) of the Federal Rules of Criminal Procedure 
provides, in pertinent part: 


An officer making an arrest under a warrant is- 
sued upon a complaint or any person making an 
arrest without a warrant shall take the arrested 
person without unnecessary delay before the nearest 
available commissioner or before any other nearby 
officer empowered to commit persons charged with 
offenses against the laws of the United States... . 


Rule 52(b) of the Federal Rules of Criminal Procedure 
provides: 
Plain errors or defects affecting substantial rights 


may be noticed although they were not brought to 
the attention of the court. 


SUMMARY OF ARGUMENT 


When Mrs. Ross first testified that she had identified 
appellant by his voice shortly after his arrest, appellant 
had no objection. It was not until the close of the Gov- 
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ernment’s case that he objected to this testimony, and 
then only on the very specific ground that the words by 
which the identification was made were spoken involun- 
tarily and as the result of physical coercion. He has 
abandoned this claim on appeal, and now asserts that 
the identification was made during a period of unneces- 
sary delay between arrest and presentment and in viola- 
tion of his right to counsel under the principles laid down 
in Escobedo v. Illinois, 378 U.S. 478 (1964). This he 
cannot do. Numerous cases have held that even consti- 
tutional objections to the admission of evidence cannot 
be made for the first time on appeal. Moreover, having 
expressly indicated his desire that certain statements 
made by appellant during the now-challenged detour be 
received in evidence, appellant is precluded from urging 
that other evidence obtained at the same time should have 
been excluded. 

Nor does the record show plain error in the admission 
of the identification. Because the issue was not raised 
below, the record is silent on the reason for the return 
to the Ross house and on precisely how long after the 
arrest the identification was made. Nor does it appear 
that appellant requested and was denied the right to 
consult counsel before repeating the words. Under deci- 
sions of the Supreme Court, therefore, he cannot claim 
a violation of his right to counsel, since his trial occurred 
in April of 1966. 

Finally, both Mallory and Escobedo are intended to 
protect a prospective defendant’s privilege against self- 
incrimination. If nothing is obtained from the prisoner 
in violation of that privilege, then a delay in presentment 
or the absence of requested counsel would be immaterial. 
The overwhelming weight of authority considers the re- 
peating of words for identification purposes the mere 
exhibiting of a physical characteristic, to which the priv- 
ilege against self-incrimination does not apply. Accord- 
ingly, Mrs. Ross’ testimony about how she identified 
appellant was properly received in evidence. 
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ARGUMENT 


Admission of an identification of appellant by his voice, 
made shortly after his arrest, was not plain error, if 
error at all. 


(Tr. 28-24, 30-33, 36-38, 40-43, 48, 51, 53-55, 61, 
68, 65-66, 70-72, 76) 

After appellant’s arrest about two blocks from the 
scene of the housebreaking, he was brought to the Ross 
house (Tr. 38), where he was advised that he was under 
arrest for housebreaking, that any statements he made 
could be used against him, and that he would have an 
opportunity for counsel when he appeared in court (Tr. 
65). Then Mrs. Ross told the officers that she had not 
seen the intruder’s face, but that she remembered the 
sound of his voice when he said “If you let me out, there 
will be no harm come to you” (Tr. 51, 66, 71). Accord- 
ingly, appellant was asked to repeat these words, he did 
so, and Mrs. Ross identified him, through the sound of 
his voice, as the intruder (Tr. 51, 66). Appellant now 
contends that admission of the testimony concerning this 
identification was error because the identification was ob- 
tained during a period of unnecessary detention, Fed. R. 
Crim. P. 5(a); Mallory v. United States, 354 U.S. 449 
(1954) and in violation of the rule laid down in Escobedo 
y. Illinois, 378 U.S. 478 (1964). For the following sev- 
eral reasons, his claims must be rejected. 

At the outset, we urge this Court to decline to consider 
the merits of appellant’s arguments, for neither was 
presented to the trial court. When evidence of Mrs. Ross’s 
identification of appellant’s voice was first offered, ap- 
pellant expressed no objection (Tr. 51). Instead, during 
his cross-examination he established that Mrs. Ross could 
only identify appellant through his voice, for she had not 
seen his face (Tr. 53-55).2 During cross-examination of 


2She did, however, recall that the housebreaker wore a light 
jacket and dark pants and was of medium height and a stocky build 
(Tr. 48). Mr. Ross also testified that the intruder wore a light 


8 


the next witness, an arresting officer, appellant’s counsel 
went further into the manner in which Mrs. Ross had 
identified appellant (Tr. 61). When a third witness de- 
scribed the circumstances under which appellant was 
asked to repeat the crucial words for Mrs. Ross, appel- 
lant again had no complaint (Tr. 66). It was only at 
the close of the Government’s case that any objection was 
made to the testimony about the identification by Mrs. 
Ross (Tr. 76), and that objection was based on a con- 
tention that the words had been forcibly extracted from 
appellant because Mrs. Ross had pushed him back on the 
couch after he apparently had tried to escape (Tr. 30, 
70-72, 76).° 

The settled rule is that objections to the receipt of 
evidence, even on constitutional grounds, must be made 
at the time the evidence is offered, in order that any 
impropriety may be corrected at that time. E.g., Schmer- 
ber v. California, 384 U.S. 757, 765-67 n.9 (1966) ; 
Segurola v. United States, 275 U.S. 106 (1927); Scott 


v. United States, 115 U.S. App. D.C. 208, 317 F.2d 908 
(1963) ; Isaacs v. United States, 301 F.2d 706 (8th Cir.), 
cert. denied, 371 U.S. 818 (1962) and cases cited therein; 


jacket (Tr. 41-43) and the jury could observe appellant’s build as 
he sat in court. 


3 Specifically, appellant’s counsel stated: 


My next motion is that any identification of Mr, Wise as a 
result of the verbal statements he made when he was in the 
position of threat of incarceration and arrest and the force 
used by Mr. Ross are inadmissible and in violation of his con- 
stitutional rights (Tr. 76). 


Of course the mere fact that appellant was under arrest and threat- 
ened with imprisonment would not render any statement made by 
him involuntary. Pyles v. United States, U.S. App. D.C. —, 
362 F.2d 959 (1966). Judge Corcoran promptly and correctly re- 
jected the idea that Mr. Ross might have used force improperly, for 
the evidence showed that any force used was in frustration of an 
attempt to escape lawful custody (Tr. 76). In any event, the record 
fails to show whether the challenged words were spoken before or 
after this incident and appellant did not develop the matter any 
further. 
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United States v. Kanton, 264 F.2d 588 (7th Cir. 1959). 
In Skiskowski v. United States, 81 U.S. App. D.C. 274, 
279, 158 F.2d 177, 182 (1946), cert. denied, 330 US. 
822 (1947), this Court held that the failure to move to 
strike assertedly inadmissible testimony, and cross-exam- 
ination on its substance, renders its admission harmless. 
Most recently in Deans v. United States, D.C. Cir. No. 
20238 (December 21, 1966), this Court declined to con- 
sider an Escobedo contention raised for the first time on 
appeal. Thus even the objction made by appellant below, 
coming as it did at the close of the prosecution’s case, 
was untimely. 

Moreover, appellant has in this Court abandoned the 
grounds put forth at trial for exclusion of this testimony 
and now asserts additional and novel reasons why it 
should not have been admitted. This he cannot do. The 
Supreme Court has said that a general objection to the 
admission of evidence does not suffice to preserve even a 
constitutional objection for appeal. On Lee v. United 
States, 348 U.S. 747, 749-50 n.3 (1952). Accord, e9., 
1 WIGMORE, EVIDENCE §18(C) (1) (8d ed. 1940); Mc- 
CoRMICK, EVIDENCE § 52, at 117-20 (1954). A fortiorari, 
an objection at trial on ground A will not permit ground 
B to be asserted on appeal as a reason for excluding the 
evidence. 1 WIGMORE, supra, §18(C)(2), at 339-40. 
Significantly, the Court of Appeals for the Second Circuit, 
sitting en banc, has unanimously concluded that a pre- 
trial motion to suppress evidence based on a claim of 
illegal arrest does not save even a constitutional claim, 
based on Escobedo, for appeal. United States v. Indivig- 
lio, 352 F.2d 276 (1965), cert. denied, 383 U.S. 907 
(1966). This Court too has recently declined to consider 
a constitutional claim based on Escobedo, newly-discov- 
ered on appeal. Johnson v. United States, D.C. Cir. No. 
20006 (November 22, 1966). At no time in the trial 
court did appellant suggest that the identification by Mrs. 
Ross might have been obtained in violation of either 
Mallory or Escobedo. 
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It is thus apparent that appellant’s Escobedo argument 
is fatally tardy. If this constitutional claim comes too 
late on appeal, then obviously the Mallory objection can- 
not be urged here for the first time, and so this Court 
has held. E.g., White v. United States, 114 U.S. App. 
D.C. 238, 314 F.2d 248 (1962); Williams v. United 
States, 113 U.S. App. D.C. 7, 303 F.2d 772, cert. denied, 
369 U.S. 875 (1962). Appellant’s present claims there 
fore come too late and should be summarily rejected. 

In any event although appellant did finally object to 
testimony about the voice identification, albeit on differ- 
ent grounds from those urged here, he was not opposed 
to admission of all evidence about what occurred back 
at the Ross house. Before any mention was made of Mrs. 
Ross’ identification, appellant explicitly expressed his de- 
sire that the exculpatory statements made by him at that 
house‘ after his arrest be received in evidence (Tr. 31; 
see Tr. 63). Surely appellant will not be permitted to 
object on a selective basis that admits exculpatory evi- 
dence yet excludes inculpatory evidence obtained at the 
same time and under the same circumstances. Cf. Rid- 
dick v. United States, 117 U.S. App. D.C. 107, 326 F.2d 
650 (1963). See generally 1 WIGMORE, supra, § 15, 
18(D); McCormick, supra, § 55, at 129-30, §§ 56, 57. 

Nor does the record as it stands reflect a violation of 
either Mallory or Escobedo, and of course to rely upon 
the “plain error” rule of Fed. R. Crim. P. 52(b) (which 
he must as he did not object to this evidence at trial on 
these grounds), appellant must be able to demonstrate 
from the existing record that error was committed below. 

Because appellant did not contend below that the voice 
identification had been made during a period of unneces- 
sary delay between arrest and presentment, the record 
does not reflect the purpose of the return to the Ross 


+The statements referred to are appellant’s denial that he had 
been in the house, and his declaration to Mr. Ross that “If I was 
the one that was in the house, I wouldn’t have harmed you anyway” 
(Tr. 30, 32-33). 
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house* or how long after arrest the identification was 
made. Accordingly, we are unable to demonstrate that 
no unnecessary delay occurred; conversely, appellant has 
failed to show that the detour was plainly in violation of 
Mallory. 

Similarly, no infringement of appellant’s right to coun- 
sel as defined in Escobedo is apparent from the trial rec- 
ord. In Johnson v. New Jersey, 384 U.S. 719, 738-34 
(1966), the Supreme Court made clear that Escobedo is 
limited to its particular facts—that is, to cases where, 
inter alia, “the suspect has requested and been denied an 
opportunity to consult with his lawyer . . . .” Escobedo 
y. Illinois, supra at 491.6 In Miranda v. Arizona, 384 
U.S. 486 (1966), the Court did hold that in-custody in- 
terrogation is impermissible where the defendant has not 
been offered the service of a lawyer, and that the suspect 
need not request a lawyer to call the rule into operation. 
However, in Johnson v. New Jersey, supra, the Court 
specified that Miranda would be applied prospectively 
only, and that Escobedo, with its requirement of a re 
quest, would apply to cases tried between June 22, 1964 
and June 18, 1966. In several cases decided after Mi- 
randa, this Court has declined to apply the more re 
strictive requirements of that case to pre-Miranda trials. 
Johnson v. United States, supra; Clifton v. United 
States, D.C. Cir. No, 19757 (November 15, 1966) slip op. 
at 3 n.2; Coleman v. United States, supra, slip op. 3 n.1; 
Luckett v. United States, supra. Accordingly, since the 
trial below occurred in April of 1966, Escobedo governs. 
Nowhere did appellant establish that he had requested 
and been denied the right to consult with counsel before 


5 It is conceivable, for example, that the responding officers, with 
their one prisoner, returned to make sure that no other intruders 
had remained inside the house. Under the circumstances, this could 
be found a necessary delay and thus not a violation of Rule 5(a). 


* Accord, Kennedy v. United States, 122 U.S. App. D.C. 291, 353 
F.2d 462 (1965). See also Coleman v. United States, D.C. Cir. No. 
19662 (July 14, 1966), slip op. at 2-3 n.1; Luckett v. United States, 
D.C. Cir. No. 19911, aff'd per curiam July 12, 1966; Williams v. 
United States, 120 U.S. App. D.C. 244, 345 F, 2d 733, cert. denied, 
382 U.S. 962 (1965). 
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repeating the words that caused Mrs. Ross to recognize 
his voice. Because appellant did not seek to “ventilate 
the issue’? at trial, the record does not reflect that he 
was affirmatively refused the right to counsel and error 
is not present. 

Finally, we turn briefly (for this question is not prop- 
erly before the Court) to the substance of appellant’s con- 
tention that the identification by Mrs. Ross of his voice 
was inadmissible because obtained in violation of Mallory 
and of his right to counsel. The weight of authority is 
against appellant’s position. As appellant concedes 
(Supp. Brief at 9), the sounds made by a suspect when 
he repeats certain words in order that he may be identi- 
fied do not fall within the scope of the Fifth Amendment 
privilege against self-incrimination. That privilege re- 
lates solely to testimonial communications—to the impart- 
ing of information—to the disclosing of knowledge. The 
sound of a person’s voice, like his face or his fingerprints, 
is a physical characteristic, and it is clear that a defend- 
ant cannot prevent himself from being viewed by wit- 
nesses and thus identified. See, e.g., Schmerber v. Cali- 
fornia, supra at 761-66; Holt v. United States, 218 US. 
245, 252-53 (1910); Gilbert v. United States, 366 F.2d 
923 (9th Cir. 1966); Rigney v. Hendrick, 355 F.2d 710, 
718-14 (8d Cir. 1965), cert. denied, 384 U.S. 975 (1966) ; 
King v. Pinto, 256 F. Supp. 522 (D.N.J. 1966) ; State 
v. King, 44 N.J. 336, 209 A.2d 110 (1965); People v. 
Lopez, 60 Cal2d 223, 244, 32 Cal. Rptr. 424, 384 P.2d 
16, 26-28 (1963), cert. denied, 375 U.S. 994 (1964). 

Although of course the Sixth Amendment right to coun- 
sel has a broader purpose than merely to insure an in- 
telligent use of a defendant’s privilege against self-in- 
crimination (see Appellant’s Supp. Brief at 9), that is its 


7 Pea v. United States, 116 U.S. App. D.C. 410, 324 F.2d 442 
(1963), vacated on other grounds, 378 U.S. 571 (1964). Accord, 
Ramey v. United States, 118 U.S. App. D.C. 355, 336 F.2d 743, 
cert. denied, 379 U.S. 840 (1964) ; cf. Hawkins v. United States, 109 
U.S. App. D.C. 338, 341-42, 288 F.2d 122, 125-26 (1960) (concur- 
ring opinion of Chief Judge Bazelon). 
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primary function until the defendant is bought to court. 
As the Court said in Johnson v. New Jersey, supra at 
729-30, 


Our opinion in Miranda makes it clear that the 
prime purpose of these rulings [Miranda and E'’sco- 
bedo] is to guarantee full effectuation of the privi- 
lege against self-incrimination .... They are de- 
signed in part to assure that the person who re 
sponds to interrogation while in custody does so with 
intelligent understanding of his right to remain si- 
lent and of the consequences which may flow from 
relinquishing it. ...[WJhile Escobedo and Miranda 
guard against the possibility of unreliable statements 
in every instance of in-custody interrogation, they 
encompass situations in which the danger is not nec- 
essarily as great as when the accused is subjected to 
overt and obvious coercion. 


The Court of Appeals for the Ninth Circuit reached the 
same conclusion in Gilbert v. United States, supra, and 
accordingly held that since the repeating of words for 
the purpose of identification did not come within the 
Fifth Amendment privilege against self-incrimination, a 
defendant’s right to counsel is not violated when he is 
asked to speak these words in the absence of a lawyer. 
Since the Fifth Amendment does not apply to voice 
identifications, appellant properly could have been asked 
to repeat the words during the trial itself. Cf. Holt v. 
United States, supra. 

Mallory and its progeny are directed towards the same 
end as Escobedo—assurance that inculpatory admissions 
of a defendant are made in full knowledge of his right to 
remain silent. See, e.g., Alston v. United States, 121 U.S. 
App. D.C. 66, 348 F.2d 72 (1965); Williams v. United 
States, 120 U.S. App. D.C. 244, 246-47, 345 F.2d 733, 
735-36, cert. denied, 382 U.S. 962 (1965) (concurring 
opinion of Judge Burger). For this reason the above 


8It is clear that not all evidence obtained as a result of a de- 
tention violative of Rule 5(a) is inadmissible. Brown, Irby, and 
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discussion demonstrates as well that voice identifications 
do not fall within the Mallory requirements. Cf. Ken- 
nedy v. United States, 122 U.S. App. D.C. 291, 353 F.2d 
462 (1965). However, in his original brief appellant 
does make one contention that requires special comment, 
for he suggests that the sentence that he repeated that 
night was “tantamount to an admission by Appellant that 
he was the intruder because Mrs. Ross could identify him 
as such only because of it.” (Brief at 13). This argu- 
ment has been rejected by the Supreme Court in 
Schmerber, where communications by the defendant were 
expressly distinguished from tests performed on him that 
result in the testimony of others. Supra at 761 n.5. 
The distinction was recognized by the Ninth Circuit in 
Gilbert in the context of voice identifications. It is only 
the witness’ recollection that transmutes the sound of the 
defendant’s voice into inculpatory material; it is that 
same recollection that makes a defendant’s face or figure 
something that is used against him. The words spoken by 


appellant at the behest of the officers were incriminating 
only because Mrs. Ross recognized the tone of his voice 
as that of the intruder. This does not render her testi- 
mony about the identification inadmissible. Gilbert v. 
United States, supra at 944; cf. Brown, Irby, and Jones 
v. United States, D.C. Cir. Nos. 19890-92 (December 30, 
1966).° 


Jones v. United States, D.C. Cir. Nos. 19890-92 (December 30, 1966) 
(witness discovered through inadmissible statement of defendant) ; 
Smith and Bowden v. United States, 117 U.S. App. D.C. 1, 324 F.2d 
879 (1963), cert. denied, 377 U.S. 954 (1964) (same); Payne v. 
United States, 111 U.S. App. D.C. 94, 294 F.2d 728, cert. denied, 
368 U.S. 883 (1961) (same). 


® Any error in the admission of Mrs. Ross’ identification of ap- 
pellant would in any event be harmless in view of Mr. Ross’ un- 
equivocal testimony that appellant was the man whom he chased 
from the house, observed clearly under the street light, and never 
lost sight of until his apprehension (Tr. 23-24, 36-37, 40-41.) 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
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Assistant United States Attorneys. 
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